
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In re Applications of

THE PETROLEUM V. NASBY
CORPORATION

For Renewal of License
of Station WSWR(FM) ,
Shelby, Ohio

THE PETROLEUM V. NASBY
CORPORATION

For Transfer of Control
of Station WSWR(FM),
Shelby, Ohio

To: The Review Board

MM DOCKET NO. 9 :§'i;"lJ~

File No. BRH-890601VB

DOCKET FILE COpy ORIGINAl

File Nos. BTCH-921019HX
and BTCH-921019HY

MASS MEDIA BUREAU'S OPPOSITION TO
PETITION FOR RECONSIDERATION AND/OR CLARIFICATION

1. On July 5, 1995, The Petroleum V. Nasby Corporation

("Nasby") filed a Petition for Reconsideration and/or

Clarification of the Review Board's Decision, FCC 95R-11

(released June 5, 1995) ("Decision"; in the above captioned

proceeding. The Mass Media Bureau opposes the petition.

2. In its Decision, the Review Board affirmed the Initial

Decision of Administrative Law Judge Edward Luton, 9 FCC Rcd 6072

(ALJ 1994) ( "Ll2..-:.-") , and granted t,he appl icat ion for renewal of

license of Station WSWR(FM) and the application for transfer of

control of Station WSWR(FM) However, the Review Board

conditioned the grant of the renewal application on the specific

requirement that Thomas L. Root's Jmmediate family completely
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divest itself of all Nasby stock, and Joanne Root, Thomas'

mother, resign from her corporate positions in Nasby.

3. Reconsideration is appropriate only where the petitioner

shows either a material error or omission in the Decision or

raises additional facts not known or not existing until after the

petitioner's last opportunity to present such matters.

Reconsideration is not granted for the purpose of debating

matters on which the Board has already deliberated and spoken.

See WWIZ, Inc., 37 FCC 685, 686 '1964), aff'd sub nom. Lorain

Journal Co. v. FC~, 351 F.2d 824 ID.0. Cir. 1965), cert. denied,

383 U.S. 967 (1966) (WWIZ); 47 C.F.R. §1.106 (c). Applying the

foregoing, the Bureau submits that Nasby has failed to

demonstrate that reconsideration is warranted.

4. In its Petition for Reconsideration, Nasby asks the Board to

reconsider and/or clarify certain aspects of its Decision.

First, Nasby argues that the Review Board's divestiture order

places undue hardship on Nasby and the affected parties. Nasby

contends that the divestiture is tantamount to a forced "fire"

sale of the station under conditions which are not in the

station's best interest. In lieu of the Board's condition Nasby

offers to establish a new irrevocable trust to hold title to the

shares of stock currently held by Kathy G. Root individually, and

in trust for her children. It claims that such a trust would

accomplish the Board's goal of removing any potential presence of
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Thomas L. Root from the corporatio~. Nasby also asks the Board

to clarify whether the Decision allows the transfer of Nasby

stock to the law firm of Ginsburg, Peldman & Bress, Chartered, in

satisfaction of a stock pledge agreement relating to legal fees

incurred by the law firm on behalf of Thomas L. Root. Finally,

Nasby objects to the Board's order calling for Joanne L. Root's

resignation from her corporate positions, calling it grossly

unfair. It asks the Board to reconsider its resignation order.

5. Nasby fails to satisfy the criteria required for

reconsideration. Simply stated, Nasby fails to point out any

material errors or omissions of fact which resulted in the

Board's so-called incorrect conclusions. Regardless, the Bureau

believes Nasby's renewal application should have been denied, as

stated in our Application for Review, a copy of which 1S

attached.
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60 Accordingly, for the reasons stated above, the Mass Media

Bureau respectfully requests that Nasby's Petition for

Reconsideration be denied.

Respectfully submitted,
Roy Jo Stewart
C.l:ti~f, Mass ~..q~. iq. .Bureau
.~ .i ,: I'~ f .I

;.. .nin, /Id/! I/-~
Nor~an Goldstein .
Chief, Complaints and
IruVestigations Branch

James Wo Shook
Attorney
Mass Media Bureau

Federal Communications Commission
2025 M Street NoW., Suite 8210
Washington, DoC. 20554
(202) 418-1430

July 19, 1995
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CERTIFICATE OF SERVICE

Natalie Moses, a secretary in the Complaints and

Investigations Branch, Mass Media Bureau, certifies that she has,

on this 19th day of July, 1995, sent by regular United States

mail copies of the foregoing "Mass Media Bureau's Opposition to

Petition for Reconsideration and/or Clarification" to:

Ann C. Farhat, Esq.
Bechtel & Cole
1901 L Street, N.W.
Suite 250
Washington, D.C. 20036
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?SDERAL COMMU~=CAT=ONS COMMISSION
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,'''1M Joe KET NO. 93-:"35

THE PSTROLEUM 'l.

CORPOR.,\':'ION
;,JAS3Y

8 ?'-~~ - 8 9 I] 6 0 1 ~JB

T:IE ?ETROLElJM If. NASB"!
CORPO?~"'TION ?ile ~os. 2TC~-92:C19HX

aDd 8TCH-921019~Y

T~: ~he Commiss~o~

MASS MEDIA BUREAU'S
APPLICATION fOR REVIEW

Preliminary .Statement

1 The Mass Media 3ureau pLrsLanc to Section 1.115 of the

Commission's Rules herebY requests Comm~ssion review of the

Review Board's Decision, The ?ciroleLm V. Nasbv Corporation, FCC

9SR-11 (1995) (hereElafter'OecisicLl"; The Decision granted the

appllcation of 1':--.e ?etroleum \' Nasby Corporation ('').'Jasby'') for
I-

renewal of llceDse of Station WSWF 'PM) and the applications of

Nasby for transfer of contro: of the station. The Decision

conditioned the granes upon the sale =E ownership interests Ln

Nasby held by che wife, childreLl a~d 8arents of convicted felon,

Thomas ;:". Root and the reslgnaclo~ of Joanne Root, Thomas L.

Root's mother, from her corporace oositions In Nasby.l The

The Decision also imposed a $4,000 forfeiture on Nasby
for repeated violations of Section 310(d) of the Communications
Ace an~ Section 73 3540 of the Commission's Rules for
unauthorized transfers of contro~ The Bureau does not seek



= {l.'r'~[ :he C::Jmn~SSL:m'S

Question Presented

C::Jm~~ssl.O~ ~l.censee

C -8 =-: ~'I 2- ~:: -= ' J ~ .s -- - ~Ta s ~ T "

?oot

Discussion

2 The macerla~ ~ac:s are ~c: dispu:.e. DU2:.""ing the

llce~se term under ~eVlew, T~omas ?oot: (IJ Root IJ), either

individually or as custDdl.an tor ~_s mlnor ch~ldren, generally

held some 34.5% of Nasby's outstaD'llDg st.c.Jck . :: Also, du:cing the

llcense cerm, Roet was Nasbv's geDera_ ceunsel and communications

counsel, secre:ary and one of its :h2:.""ee directors. Root

resigned f:com these corporate roles Ln March and April 1990,

subsequent to the end of the liceDse term ~uring ~s tenure as

an o~ficer and director of Nasby Rooe attended, participated in

and voted at corporate and shareholder meetings. He also

assisted Nasby with the filing of ownership information and

reVlew o~ this asnect o~ the OpC1Slcn

tor a brle: period (~la'::i 3C-Jl., 1989), Root held
individually or as cuscodian S4 S% c: Nasby's stock. Over the
course of the next four weeks. he transferred 10% of his shares
to the corporation as treasury shares and t:cansferred all of his
remaining holdings of scock t::J hlS wife, minor children and
pare~ts. Decision, 3C para. ~.~
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J

:~urse oE Commisslon

none

a::. paras ~he s t a c. e~: :=:r:.I ." ~ons stemmed from Root's

activlCles on ~enalE of Sonr~se Manacement Services.

Anuses of Commissi0L1. S'rocessps cv 3roadcasc .u.oolicants, 4: FCC ~cd

6342 (::"989) As :ne ~pcision c0rreccly found at para. 17, Root's

misconduct was wiilEll, freque~:, -~rrent and serious. Moreover,

it was directly relaced to t~e=0mm:ssion's licensing activities.

J.~

4: When the Nasby renewal application was filed, Root was

the company's single largest shareholder, as well as an officer,

direccor, and counsel Throughout :hlS proceeding, Root's

immediate family. Tost of Nhose :ncerescs can oe traced directly

to stock transfers made ~v ~80C C-'-3.·~/e ~'=ontlntled to (]wn incer'2sts

In Nasbv. :n add:t:on, one 0: ~as s direccors and officers is

Root's mother, who came to her ro_es ~90n the resignation of her

son from those ?oSCS Thus, Ear a 1:. intencs, Root was aEd still
•
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a~ar..:p.j. 1;:} Gart,

::lODe::: ' -:'i.sffi1ssed

~;(J. 85-1179 (DC Cir.

~s~dered l~ de=e~minlng

-::l.es to oe entrust.ed

~ollcy equitably with

regard co both coroorate a~d ~c~-c=roorate applicants, the

Commlssion expressed its inte~t J)L -::hac on-,-y "the minimum

necessary regard rje] given co -::ne: ~egal form in which they do

business." Characrer ?olicv Scateme"c l02 :?CC 2d at 1217.

':'hus, the Commission determined t:-at. "'<'lrongcoing by corporate

managers who are also controlll~g stockholders wilL be treaced as

.....
though the indivlcuals involved were sole proprietors or

pareners. ~02 FCC 2d at 1.213 'The Commission lS [alsoJ

concernec with persons whose ownershi.= interests are cognizable

under tne multiple:)'Nnershi~ ~~~es :E 'Nho are in a position to

potentially l,~==-lle,1Ce or co~:::rc~ t:1e :>[Jera:::ion of t.he st.ation."

Decision, at para citing Character ?o~icv Statement, 102 FCC

2d at l.203-06



6. ?la:..nly, as the DeC:'Slon r-ecognized at para. 17, if

Nasby was an lndlvldual applicant owned and controlled

exclusively by Root, Root's criminal activities would require the

denial 0: t~e a~pllcation. In this regard, ....' 0l.._ _ nature of Root's

convictions com~els the concluslon that an applicanc

signi::.cantly lnEluenced by Root can noc be trusted or relied

~po~ ~c follow the C8mmissio~'s rules. Similarly, II Root is,

ei:.her directly or througb. h:.s family, "in a position to

pocentially influence or control the operation of the station"

(Decision, at para. 16, citing Character Policy Statement, 102

FCC 2d at 1205-06), the Commission must deny Nasby's renewal

application. The Commission can not find trustworthy or reliable

an applicant that has Root, or family members who hold their

stock through his maneuverlng, as officers, directors and

stockholders. Thus, lack of knowledge- or involvement on the part

of Nasby's other principals does not shield Nasby from the proper

inferences to be drawn here, namely, that Root's criminal

convictions cast grave doubt on Nasby's propensity both to tell
¥

the truth and to comply with the Commission's rules.

7. In an attempt to reach an equitable resolution, the

Decision essentially ignores the applicable law. In West Jersey

Broadcasting Co., 90 FCC 2d 363 (Rev. Bd. 1982) ("West Jersey"),

the Review Board recognized that the Commission does not

"atomize[] a licensee into its molecular elements for a

gratuitous adjudication on the discrete qualifications of
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West Je~sev, 90 ?CC 2d at 371.

also, Ma~~ Broadcastina Comoarw, IrlC., 2 ?CC R.cd 6596,6597-98

(Re If. 3d. 1987)

(Rev. 3d. 1987)

California Broadcastina CorJ., 2 ?CC Red 4175

~~e~, cont~ary to the rationale of West Jersev,

t~e Cec;sion, :~ ~ara. 23, 9roceeds to atomize Nasby, by

obse~v:~g that the other 9~inci9als of Nasby had no knowledge or

involvement with Rooe's cr:minal activities and that Root was not

in controi of the daily operatlon and management of the scation.

The Decision thus attempts to differentiate between guilty and

innocent prlncipals, and then proposes to restructure Nasby by

removing the guilty. The Commission would not ordinarily allow

such restructuring by a licensee and should not allow the Review

Board to do so here.} To approve the Review Board's approach in

this case would undermine the Commission's authority. Moreover,

Nasby never sought such a restructuring. It has advocated from

the outset that it is currently qualified for renewal of license,

notwithstanding Root's family's continued involvement.

as Nasby still includes and previously included Root in

Inasmuch

influential roles, ~the Commission must conclude that Nasby can

not be relied upon or trusted. West Jersey can not be

distinguished on the grounds that the misbehavior in that case

was undertaken on behalf of the licensee, because the core

decision was that the wrongdoing raised fatal doubts as to the

corporation's reliability and trustworthiness. The nature and

Indeed, by not allowing restructuring, the Commission
recognized that innocent shareholders can lose their investments.
See Character Policy Statement, 102 FCC 2d at 1218 n. 93.
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g~av~:y oE Root's wrongdoing and his role in Nasby also raise

fatal do~bts as to Nasby's reliability and t~ustworthiness.

8. ~inall'l, the Decision is inte~nallj inconsistene. At

oara 21, the Decision concludes that Rooe's criminal behavior

does not fatally infect Nasby beca~se other principals were

unaware of Root's wrongdoing and Roo: did not exercise day-to-day

con~rol of the station. Never:heless, at para. 24, the Decision

conditions grant of Nasby's renewal application on the Root

family'S sale of Nasby stock to unrelated third parties and the

resignation of Root's mother from her corporate posts. The

Decision posits that "only a complete divestiture to unrelated

third parties of the Root family holdings involved in the

unauthorized transfers of control can provide the Commission with

adequate assurance that the Commission will not again be

subjected to public scrutiny to determine the potential impact of

Mr. Root's presence. II Decision, at para. 24. The Decision can

not have it both ways. Either Root's actions did not fatally

infect Nasby, or they did. Either Nasby is entitlet to

unconditional approval of its application, or its application

must be denied. The Bureau submits that Root, through his

criminal acts, has cast grave doubt on Nasby's propensity towards

truthfulness and reliability. The appropriate response is to

recognize that Root's actions and involvement have forfeited

Nasby's right to continue as a licensee. Nasby's application

must therefore be denied.
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Roy J.
Chief,

I

9. For the reasons set Eorth in the foregoing, the Bureau

urges the Commission to grant review of the Review Board's

Decision in the above-captioned proceeding and deny Nasby's

renewal application for Station WSWR(FM) .

Respectfully submitted,
Stewart
Mass Media ~ureau

/ ;" /
( / /

/;{/:'-;, _/: l .. ~ ~,.',,--_.
if" ",-"

Norman Goldstein
Chief, Complaints and
Investigations Branch

James W. Shook
Attorney
Mass Media Bureau

Federal Communications Commisslon
2025 M Street N.W., Suite 8210
Washington, D.C. 20554
(202) 418-1430

July 5, 1995
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CERTIFICATE OF SERVICE

Michelle C. Mebane, a secretary in the Complaints and

Investigations Branch, Mass Media Bureau, certifies that she has,

on thiS 5th day of J~ly, 1995, sent by regular United States mail

cooies of the foregoing "Mass Media Bureau's Application for

Review" to:

Ann C. Farhat, Esq.
Bechtel & Cole
1901 L Street, N.W.
Suite 250
Washington, D.C. 20036

Michelle C. Mebane
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